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Section 1. Invitation for Bids

ZRA/ORD/003/09: TENDER FOR THE SUPPLY, DELIVERY, INSTALLATION AND
COMMISSIONING OF FOUR (4NO.) ELEVATORS

1. The Zambia Revenue Authority has provided funds for the rehabilitation of its work
infrastructure and intends to apply part of the funds to cover eligible payments under the
Contract for the supply, delivery, installation, operation and commissioning of four (4No.)
Elevators at Revenue House, Lusaka.

2. The Zambia Revenue Authority now invites sealed bids from eligible bidders for the supply,
delivery, installation and commissioning of four (4No.) Elevators at Revenue House, Lusaka.

3. Interested eligible bidders may obtain further information from and inspect the bidding
document at the Zambia Revenue Authority, 10" floor, Revenue House, Kabwe Round About,
Lusaka, P.O. Box 35710, Lusaka, Zambia. The telephone numbers are 260-211-229214/8 and
the telefax number is 260-211-229220. However, telegraphic and/or electronic offers will not
be accepted. The tender document can also be accessed on the Zambia Revenue Authority

website: www.zra.org.zm

4. A complete set of bidding documents may be purchased by eligible bidders from the Zambia
Revenue Authority, 10" floor, Revenue House, P.O. Box 35710, Lusaka upon payment of a
non-refundable fee of K500, 000.00 or its equivalent in any freely convertible currency at the
prevailing exchange rate, in cash or by bank certified cheque.

5. Bids should be sent clearly marked “TENDER FOR THE SUPPLY, DELIVERY,
INSTALLATION AND COMMISSIONING OF FOUR (4NO.) ELEVATORS - Zambia
Revenue Authority” and addressed to the Secretary, Management Tender Committee and must
be received not later than Friday 17" April 2009 at 14:30 hours local time.

6. Sealed bids must be deposited in the Tender Box at the Zambia Revenue Authority Offices, 10"
floor, Revenue House, Kabwe Round About, Lusaka on or before Friday, 17" April 2009 at
14:30hrs local time. All bids must be accompanied by a Bid Security of not less than two (2%)
percent of the Bid Sum duly signed by the Guarantor(s). Late bids will be rejected. Bids will
be opened soon after closing in the Conference Room on the 9" Floor, Revenue House, Lusaka
in the presence of Bidders’ representatives who choose to attend.

R. Siachitema

Secretary Management Tender Committee
ZAMBIA REVENUE AUTHORITY
siachitr@zra.org.zm
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Instructions to Bidders

A. Introduction

The source of funds is the Zambia Revenue Authority. The
Client named in the Bid Data Sheet intends to apply these funds
to eligible payments under the Contract for which this Invitation
for Bids is issued.

This Invitation for Bids is open to all reputable and well-
established and approved firms in manufacturing, operating and
maintaining elevators in the world.

Bidders should not be associated, or have been associated in the
past, directly or indirectly, with a firm or any of its affiliates that
has been engaged by the Client to provide consulting services for
the preparation of the design, specifications, and other
documents to be used for the procurement of the services to be
purchased under this Invitation for Bids.

Bidders who are or have been declared ineligible due to corrupt
and fraudulent practices shall not be allowed to participate in the
bid.

For the purposes of these bidding documents, the words
“facilities,” “plant and equipment,” “installation services,” etc.,
shall be construed in accordance with the respective definitions
given to them in the General Conditions of Contract.

All goods and services to be supplied under the Contract shall
conform to the requirements in the Schedule of Requirements
and all expenditures made under the Contract will be limited to
those goods and services.

The Bidder shall bear all costs associated with the preparation
and submission of its bid, and the Client will in no case be
responsible or liable for these costs, regardless of the conduct or
outcome of the bidding process.

B. The Bidding Documents

The facilities required, bidding procedures, contract terms and
technical requirements are prescribed in the bidding documents.
The bidding documents include the following sections:

a) Invitation for Bids (IFB);
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b) Instructions to Bidders (ITB);
c¢) Bid Data Sheet (BDS);
d) General Conditions of Contract (GCC);
e) Special Conditions of Contract (SCC);
) Technical Specifications and Drawings (TS); and
g) Sample Forms (SF):
1. Bid Form and Price Schedules;
. Bid Security Form;
. Form of Contract Agreement;
. Performance Security Forms;
. Bank Guarantee Form for Advance Payment;

(o214 2 B > S I\

. Form of Completion Certificate; and
7. Form of Operational Acceptance Certificate.

The Bidder is expected to examine all instructions, forms, terms,
specifications and other information in the bidding documents.
Failure to furnish all information required by the bidding
documents or submission of a bid not substantially responsive to
the bidding documents in every respect will be at the Bidder’s
risk and may result in the rejection of its bid.

A prospective Bidder requiring any clarification of the bidding
documents may notify the Client in writing or by cable
(hereinafter, the term cable is deemed to include Electronic Data
Interchange (EDI), telex or telefax) at the Client’s mailing
address indicated in the BDS. Similarly, if a Bidder is of the
view that any important provision in the documents, such as
those listed in ITB Sub-Clause 9.3(d), will be unacceptable, such
an issue should be raised at this stage. The Client will respond in
writing to any request for clarification or modification of the
bidding documents that it receives no later than twenty-eight (28)
days prior to the deadline for submission of bids prescribed by
the Client. Written copies of the Client’s response (including an
explanation of the query but not identification of its source) will
be sent to all prospective Bidders that have received the bidding
documents.

There shall be a mandatory site visit for all Bidders and
failure to which the bid shall be declared non responsive. The
Bidder is required to visit and examine the sites where the
facilities are to be installed and its surroundings and shall itself
be responsible for obtaining all information that may be
necessary for preparing the bid and entering into a contract for
the supply and installation of the Facilities. The costs of visiting
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the site shall be at the Bidder’s own expense.

The Bidder and any of its personnel or agents will be granted
permission by the Client to enter upon its premises and land for
the purpose of such inspection, but only upon the express
condition that the Bidder, its personnel and agents will release
and indemnify the Client and its personnel and agents from and
against all liability in respect thereof and will be responsible for
death or personal injury, loss of or damage to property and any
other loss, damage, costs and expenses incurred as a result of the
inspection.

The Bidder’s designated representative is invited to attend a pre-
bid meeting, which, if convened, will take place at the venue and
time stipulated in the BDS. The purpose of the meeting will be to
clarify issues and to answer questions on any matter that may be
raised at that stage. The Bidder is requested, as far as possible, to
submit any question in writing or by cable, to reach the Client
not later than one week before the meeting. It may not be
practicable at the meeting to answer questions received late, but
questions and responses will be transmitted as indicated
hereafter. Minutes of the meeting, including the text of the
questions raised and the responses given, together with any
responses prepared after the meeting will be transmitted without
delay to all purchasers of the bidding documents. Any
modification of the bidding documents listed in ITB Sub-Clause
5.1 which may become necessary as a result of the pre-bid
meeting shall be made by the Client exclusively through the
issue of an Addendum pursuant to ITB Clause 7 and not through
the minutes of the pre-bid meeting.

At any time prior to the deadline for submission of bids, the
Client may, for any reason, whether at its own initiative, or in
response to a clarification requested by a prospective Bidder,
amend the bidding documents.

The amendment will be notified in writing or by cable to all
prospective Bidders that have purchased the bidding documents
and will be binding on them. Bidders are required to immediately
acknowledge receipt of any such amendment, and it will be
assumed that the information contained therein will have been
taken into account by the Bidder in its bid.

In order to afford prospective Bidders reasonable time in which
to take the amendment into account in preparing their bids, the
Client may, at its discretion, extend the deadline for the
submission of bids, in which case, the Client will notify all
bidders in writing of the extended deadline.
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C. Preparation of Bids

The bid prepared by the Bidder and all correspondence and
documents related to the bid exchanged by the Bidder and the
Client shall be written in the language specified in the BDS,
provided that any printed literature furnished by the Bidder may
be written in another language, as long as such literature is
accompanied by a translation of its pertinent passages in the
language of the bid, in which case, for purposes of interpretation
of the bid, the translation shall govern.

The bid submitted by the Bidder shall comprise the following
documents:

(@ Bid Form duly completed and signed by the Bidder,
together with all attachments identified in ITB Sub-Clause
9.3 below; and

(b) Price Schedules duly completed by the Bidder.

Bidders shall note that, if permitted according to the BDS, they
are entitled to submit an alternative bid within the scope
specified in the BDS. In such cases, Bidders shall submit full
details and justifications.

Each Bidder shall submit with its bid the following attachments:

(a) Attachment 1: Bid Security

A bid security furnished in accordance with ITB Clause 13.

(b) Attachment 2: Power of Attorney

A power of attorney, duly notarised, indicating that the
person(s) signing the bid has(ve) the authority to sign the
bid and thus that the bid is binding upon the Bidder during
the full period of its validity in accordance with ITB
Clause 14.

(c) Attachment 3: Bidder’s Eligibility and Qualifications

In the absence of pre-qualification, documentary evidence
established in accordance with ITB Clause 2 that the
Bidder is eligible to bid and is qualified to perform the
Contract if its bid is accepted.

The documentary evidence of the Bidder’s qualifications to
perform the Contract, if its bid is accepted, shall establish
to the Client’s satisfaction that the Bidder has the financial,

8



technical, production, procurement, shipping, installation
and other capabilities necessary to perform the Contract,
and, in particular, meets the experience and other criteria
outlined in the BDS.

Bids submitted by a joint venture of two or more firms as
partners shall comply with the following requirements:

(1)  The bid shall include all the information required for
Attachment 3 as described above for each joint
venture partner.

(i)  The bid shall be signed so as to be legally binding on
all partners.

(iii) One of the partners responsible for performing a key
component of the Contract shall be designated as
leader, this authorisation shall be evidenced by
submitting, with the bid, a power of attorney signed
by legally authorised signatures.

(iv) The leader shall be authorised to incur liabilities and
receive instructions for and on behalf of any and all
partners of the joint venture, and the entire execution
of the Contract, including payment, shall be done
exclusively with the leader.

(v) All partners of the joint venture shall be liable jointly
and severally for the execution of the Contract in
accordance with the terms of the Contract.

(vi) A copy of the agreement entered into by the joint
venture partners shall be submitted with the bid.

In order for a joint venture to qualify, each of its partners
or combination of partners must meet the minimum criteria
listed in the BDS for an individual Bidder for the
component of the Contract they are designated to perform.
Failure to comply with this requirement will result in
rejection of the joint venture bid.

A firm can be a partner in only one joint venture; bids
submitted by joint ventures or consortia including the same
firm as partner will be rejected.

In the case of a Bidder who offers to supply and/or install
plant and equipment under the Contract that the Bidder did
not manufacture or otherwise produce and/or install, the
Bidder shall (i) have the financial and other capabilities
necessary to perform the Contract; (ii) have been duly
authorised by the manufacturer or producer of the related

9
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(d)

(€)

plant and equipment or component to supply and/or install
that item in the Client’s country; and (iii) be responsible
for ensuring that the manufacturer or producer meets the
minimum criteria listed for an individual Bidder for that
item.

Attachment 4: Eligibility and Conformity of the Facilities

Documentary evidence established in accordance with ITB
Clause 3 that the facilities offered by the Bidder in its bid
or in any alternative bid (if permitted) are eligible and
conform to the bidding documents.

The documentary evidence of the conformity of the
facilities to the bidding documents may be in the form of
literature, drawings and data, and shall furnish:

() a detailed description of the essential technical and
performance characteristics of the facilities;

(i) a list giving full particulars, including available
sources, of all spare parts, special tools, etc.,
necessary for the proper and continuing functioning
of the facilities for the period named in the BDS,
following completion of facilities in accordance with
the provisions of the Contract; and

(i)  a document showing a clause by clause conformity
to the Client’s Technical Specifications (Section
VI) and adequate evidence demonstrating the
substantial responsiveness of the facilities to those
specifications. Bidders shall note that standards for
workmanship, materials and equipment designated
by the Client in the bidding documents are intended
to be descriptive (establishing standards of quality
and performance) only and not restrictive. The
Bidder may substitute alternative standards, brand
names and/or catalogue numbers in its bid,
provided that it demonstrates to the Client’s
satisfaction that the substitutions are substantially
equivalent or superior to the standards designated
in the Technical Specifications.

(iv)  all documents requested to be provided by the
Bidder in sections 11, IV, V and VI.

Attachment 5: Subcontractors Proposed by the Bidder

The Bidder shall include in its bid details of all major items
of supply or services that it proposes to purchase or sublet,
and shall give details of the name and nationality of the
proposed Subcontractor, including vendors, for each of

10
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those items. Quoted rates and prices will be deemed to
apply to whichever Subcontractor is appointed, and no
adjustment of the rates and prices will be permitted.

The Bidder shall be responsible for ensuring that any
Subcontractor proposed complies with the requirements of
ITB Sub-Clause 2.1, and that any plant, equipment or
services to be provided by the Subcontractor comply with
the requirements of ITB Clause 3 and ITB Sub-Clause 9.3

(©).

The Client reserves the right to delete any proposed
Subcontractor from the list prior to award of Contract, and
after discussion between the Client and the Contractor, the
corresponding Appendix to the form of the Contract
Agreement shall be completed, listing the approved
Subcontractors for each item concerned.

10. Bid Form and 10.1 The Bidder shall complete the Bid Form and the appropriate

Price
Schedules

11. Bid Prices

111

11.2

11.3

Price Schedules furnished in the bidding documents as indicated
therein and in the Subsection “Bid Form and Price Schedules” of
the bidding documents, following the requirements of ITB
Clauses 11 and 12.

Unless otherwise specified in the Technical Specifications,
Bidders shall quote for the entire facilities on a “single
responsibility” basis such that the total bid price covers all the
Contractor’s obligations mentioned in or to be reasonably
inferred from the bidding documents in respect of the design,
manufacture, including procurement and subcontracting (if any),
delivery, construction, installation and completion of the
facilities. This includes all requirements under the Contractor’s
responsibilities  for  testing, pre-commissioning  and
commissioning of the facilities and, where so required by the
bidding documents, the acquisition of all permits, approvals and
licenses, etc.; the operation, maintenance and training services
and such other items and services as may be specified in the
bidding documents, all in accordance with the requirements of
the General Conditions of Contract. Items against which no price
is entered by the Bidder will not be paid for by the Client when
executed and shall be deemed to be covered by the prices for
other items.

Bidders are required to quote the price for the commercial,
contractual and technical obligations outlined in the bidding
documents.

Bidders shall give a breakdown of the prices in the manner and
detail called for in the Price Schedules. Where no Price
Schedules are included in the bidding documents, bidders shall

11
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11.4

present their prices in the following manner:

Separate numbered Schedules shall be used for each of the
following elements. The total amount from each Schedule (1 to
4) shall be summarized in a Grand Summary (Schedule 5) giving
the total bid price(s) to be entered in the Bid Form.

Schedule No. 1 Four (4) Elevators, CIP — Lusaka

Schedule No. 2 Local Transportation of the four elevators to the
Zambia Revenue Authority Head office, Kabwe
Round About, Lusaka

Schedule No. 3 Installation, Commissioning and Training
Services

Schedule No. 4 Maintenance services after commissioning and
handover of the equipment (including the
provision of Mandatory Spare Parts) for two (2)
year which period may be extended by the
Client for one further year. A servicing fee
shall, on a quarterly basis also be specified.

Schedule No. 5 Grand Summary (Schedule Nos. 1 to 4)
Schedule No. 6 Recommended Spare Parts
Schedule No. 7 Technical Options

Bidders shall note that the plant and equipment included in
Schedule Nos. 1 and 2 above exclude materials used for civil,
building and other construction works. All such materials shall
be included and priced under Schedule No. 4, Installation
Services.

In the Schedules, Bidders shall give the required details and a
breakdown of their prices as follows:

(@) Elevators to be supplied from abroad (Schedule No. 1)
shall be quoted on CIP-named place of destination as
specified in BDS.

(b) Local transportation to the named place of destination, as
specified in BDS, insurance and other services incidental
to delivery of the plant and equipment including any local
taxes for transportation services payable in the Client’s
country as of twenty-eight (28) days prior to the deadline
for submission of bids. (Schedule No. 2).

(c) Installation, commissioning and training services shall be
quoted separately (Schedule No.3) and shall include rates or

12
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12. Bid Currencies

13. Bid Security

11.5

11.6

13.1

13.2

prices for all labour, Contractor’s equipment, temporary
works, materials, consumables and all matters and things of
whatsoever nature, including the provision of operations and
maintenance manuals, training, etc., where identified in the
bidding documents, as necessary for the proper execution of
the installation services.

(d) Services to be provided from Zambia (Schedule No. 4) shall
be quoted with a breakdown showing manpower and spare
parts use, including operations and maintenance services, the
provision of operations and maintenance manuals, where
identified in the bidding documents, as necessary for the
proper execution of the operation and maintenance services.

(e) Recommended spare parts shall be quoted separately
(Schedule 6) CIP sites of operation.

(f) Options to be provided CIP sites of operation (Schedule No.
7).

The terms EXW, CIF, CIP, etc., shall be governed by the rules
prescribed in the current edition of Incoterms, published by the
International Chamber of Commerce, 38 Cours Albert 1%, 75008
Paris, France.

The prices quoted by the Bidder shall be fixed during the
Bidder’s performance of the Contract and not subject to
variation on any account. A bid submitted with an adjustable
price quotation will be treated as non-responsive and rejected.

Prices shall be quoted in any freely convertible currency

The Bidder shall furnish, as part of its bid, a bid security, as
specified in the BDS. The bid security shall be in the amount
stipulated in the BDS in the currency of the Client’s country, or
in the equivalent amount in a freely convertible currency.

The bid security shall, at the Bidder’s option, be in the form of
either a letter of credit or a bank guarantee from a reputable
banking institution, or a bond issued by a surety selected by the
Bidder and located in any country. If the institution issuing the
bond is located outside the Client’s Country, it shall have a
correspondent financial institution located in the Client’s country
to make it enforceable. The format of the bank guarantee/ bond
shall be in accordance with the forms included in the bidding
documents; other formats may be permitted, subject to the prior
approval of the Client. A bid security shall remain valid for a
period of twenty-eight (28) days beyond the original bid validity
period, and beyond any extension subsequently requested under
ITB Sub-Clause 14.2.

13
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13.3

13.4

135

13.6

Any bid not accompanied by an acceptable bid security shall be
rejected by the Client as being non-responsive, pursuant to ITB
Clause 22.5. The bid security of a joint venture must be in the
name of all the partners in the joint venture submitting the bid.

The bid securities of unsuccessful Bidders will be returned as
promptly as possible, but not later than twenty-eight (28) days
after the expiration of the bid validity period.

The bid security of the successful Bidder will be returned when
the Bidder has signed the Contract Agreement, pursuant to ITB
Clause 32, and has furnished the required performance security,
pursuant to ITB Clause 33.

The bid security may be forfeited:

(@) if the Bidder withdraws its bid during the period of the bid
validity specified by the Bidder in the Bid Form;

(b) inthe case of a successful Bidder, if the Bidder fails within
the specified time limit;

() to sign the Contract Agreement, in accordance with
ITB Clause 32, or

(i) to furnish the required performance security, in
accordance with ITB Clause 33.

14
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14. Period of 14.1 Bids shall remain valid for the period named in the BDS after

Validity of Bid

14.2

14.3

15. Format and 15.1

Signing of Bid

15.2

15.3

154

the closing date prescribed by the Client for the receipt of bids,
pursuant to ITB Sub-Clause 17.1. A bid valid for a shorter
period shall be rejected by the Client as being non responsive.

In exceptional circumstances, the Client may solicit the Bidder’s
consent to an extension of the bid validity period. The request
and responses thereto shall be made in writing or by cable. If a
Bidder accepts to prolong the period of validity, the bid security
shall also be suitably extended. A Bidder may refuse the request
without forfeiting its bid security. A Bidder granting the request
will not be required or permitted to modify its bid, except as
provided in ITB Sub-Clause 14.3.

In the case of fixed price contracts (not subject to price
adjustment), if the bid validity period is extended beyond sixty
(60) days, the amounts payable in both local and foreign
currencies to the Bidder selected for award shall be increased by
applying the factors specified in the request for extension to both
the local and the foreign currency component of the payments,
respectively, for the period of delay beyond sixty (60) days after
the expiry of the initial bid validity up to the time of notification
of award. The evaluation of the bids will be based on the bid
prices without considering the above correction.

The Bidder shall prepare an original and the number of
copies/sets of the bid specified in the BDS, clearly marking each
one as “ORIGINAL BID,” “Copy No. 1,” “CopY No. 2,” etc., as
appropriate. In the event of any discrepancy between them, the
original shall govern. When so specified in the BDS, Bidders
shall have the option of submitting their bids electronically.
Bidders submitting bids electronically shall follow the
procedures specified in the BDS.

The original and all copies of the bid, each consisting of the
documents listed in ITB Sub-Clause 9.1, shall be typed or
written in indelible ink and shall be signed by the Bidder or a
person or persons duly authorised to bind the Bidder to the
Contract. The latter authorisation shall be indicated by written
power of attorney accompanying the bid and submitted as
Attachment 2 to the Bid under ITB Sub-Clause 9.3. All pages of
the bid, except for un-amended printed literature, shall be
initialled by the person or persons signing the bid.

The bid shall contain no alterations, omissions or additions,
unless such corrections are initialled by the person or persons
signing the bid.

The Bidder shall furnish information as described in the last
paragraph of the Form of Bid on commissions or gratuities, if
any, paid or to be paid to agents relating to this bid, and to
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16. Sealing and
Marking of
Bids

17. Deadline for
Submission of
Bids

18. Late Bids

19. Modification

16.1

16.2

16.3

16.4

17.1

17.2

18.1
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contract execution if the Bidder is awarded the Contract.

D. Submission of Bids

The Bidder shall seal the original and each copy of the bid in
separate envelopes, duly marking the envelopes as “ORIGINAL
BID” and “Copy No. [number]” The envelopes shall then be
sealed in an outer envelope. When so specified in the BDS,
Bidders shall have the option of submitting their bids
electronically. Bidders submitting bids electronically shall follow
the procedures specified in the BDS.

The inner and outer envelopes shall:

(@) be addressed to the Client at the address given in the BDS,
and

(b) bear the name of the Contract indicated in the BDS, the
Invitation for Bids title and number indicated in the BDS,
and the statement “Do NOT OPEN BEFORE /date],” to be
completed with the time and date specified in the BDS,
pursuant to ITB Sub-Clause 20.1.

The inner envelopes shall also indicate the name and address of
the Bidder so that the bid can be returned unopened in case it is
declared “late.”

If the outer envelope is not sealed and marked as required by ITB
Sub-Clause 16.2 above, the Client will assume no responsibility
for the bid’s misplacement or premature opening. If the outer
envelope discloses the Bidder’s identity, the Client will not
guarantee the anonymity of the bid submission, but this
disclosure will not constitute grounds for the rejection of the bid.

Bids must be received by the Client at the address specified
under ITB Sub-Clause 16.2 no later than the time and date stated
in the BDS.

The Client may, at its discretion, extend the deadline for the
submission of bids by amending the bidding documents in
accordance with ITB Sub-Clause 7.3, in which case all rights and
obligations of Client and Bidders will thereafter be subject to the
deadline as extended.

Any bid received by the Client after the deadline for the
submission of the bid prescribed by the Client, pursuant to ITB
Clause 17, will be rejected and returned unopened to the Bidder.

The Bidder may modify or withdraw its bid after submission,
16



17

and
Withdrawal of
Bids

19.2

19.3
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provided that written notice of the modification or withdrawal is
received by the Client prior to the deadline prescribed for the
submission of bids.

The Bidder’s modifications shall be prepared, sealed, marked
and dispatched as follows:

(@) The Bidders shall provide an original and the number of
copies specified in the BDS of any modifications to its bid,
clearly identified as such, in two inner envelopes duly
marked “BID MODIFICATIONS—ORIGINAL” and “BID
MODIFICATIONS—COPIES.” The inner envelopes shall be
sealed in an outer envelope, which shall be duly marked
“BID MODIFICATIONS.”

(b) Other provisions concerning the marking and dispatch of
bid modifications shall be in accordance with ITB Sub-
Clauses 16.2, 16.3 and 16.4.

A Bidder wishing to withdraw its bid shall notify the Client, in
writing, prior to the deadline prescribed for the submission of
bids. The notice of withdrawal shall:

(@) be addressed to the Client at the address named in the BDS,
and

(b) bear the name of the Contract, the IFB number, and the
words “BID WITHDRAWAL NOTICE.” Bid withdrawal
notices received after the deadline for the submission of
bids will be ignored, and the submitted bid will be deemed
to be a validly submitted bid.

No bid may be withdrawn in the interval between the deadline
for the submission of bids and the expiration of the bid validity
period specified in ITB Clause 14. Withdrawal of a bid during
this interval may result in the Bidder’s forfeiture of its bid
security, pursuant to ITB Sub-Clause 13.6.

E. Bid Opening and Evaluation

20. Opening of 20.1 The Client will open the bids in public, including withdrawals

Bids by Client

and modifications made pursuant to ITB Clause 19, in the
presence of Bidders’ designated representatives and anyone who
chooses to attend, at the time, date, and location stipulated in the
BDS. The Bidders’ representatives who are present shall sign a
register evidencing their attendance. If electronic bidding is
permitted, specific opening procedures shall be as specified in
the BDS.

17
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21. Clarification of
Bids

22. Preliminary
Examination of
Bids

20.2

20.3

20.4

20.5

21.1

22.1

22.2

22.3

22.4

Envelopes marked “WITHDRAWAL” shall be opened first and the
name of the Bidder shall be read out. Bids for which an
acceptable notice of withdrawal has been submitted pursuant to
ITB Clause 19 shall not be opened.

The Bidders’ names, the Bid Prices, including any alternative
Bid Price or deviation, any discounts, bid modifications and
withdrawals, the presence (or absence) of bid security, and any
such other details as the Client may consider appropriate, will be
announced by the Client at the opening. Subsequently, all
envelopes marked “MoDIFICATION” shall be opened and the
submissions therein read out in appropriate detail. No bid shall
be rejected at the bid opening except for late bids pursuant to
ITB Clause 18.

The Client shall prepare minutes of the bid opening, including
the information disclosed to those present in accordance with
ITB Sub-Clause 20.3.

Bids not opened and read out at the bid opening shall not be
considered further for evaluation, irrespective of the
circumstances.

During an evaluation of a bid, the Client may, at its discretion, ask
the Bidder for a clarification of its bid. The request for clarification
and the response shall be in writing, and no change in the price or
substance of the bid shall be sought, offered or permitted.

The Client will examine the bids to determine whether they are
complete, whether any computational errors have been made,
whether required sureties have been furnished, whether the
documents have been properly signed, and whether the bids are
generally in order.

Arithmetical errors will be rectified on the following basis. If
there is a discrepancy between the unit price and the total price,
which is obtained by multiplying the unit price and quantity, or
between subtotals and the total price, the unit or subtotal price
shall prevail, and the total price shall be corrected. If there is a
discrepancy between words and figures, the amount in words
will prevail. If the Bidder does not accept the correction of
errors, its bid will be rejected.

The Client may waive any minor informality, nonconformity or
irregularity in a bid that does not constitute a material deviation,
and that does not prejudice or affect the relative ranking of any
Bidder as a result of the technical and commercial evaluation,
pursuant to ITB Clauses 24 and 25.

Prior to the detailed evaluation, the Client will determine
18
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22.5

23. Conversion to 23.1

Single
Currency

24. Technical
Evaluation

23.2

24.1

whether each bid is of acceptable quality, is complete and is
substantially responsive to the bidding documents. For the
purposes of this determination, a substantially responsive bid is
one that conforms to all the terms, conditions and specifications
of the bidding documents without material deviations,
objections, conditionality or reservations. A material deviation,
objection, conditionality or reservation is one (i) that affects in
any substantial way the scope, quality or performance of the
Contract; (i) that limits in any substantial way, inconsistently
with the bidding documents, the Client’s rights or the successful
Bidder’s obligations under the Contract; or (iii) whose
rectification would unfairly affect the competitive position of
other Bidders who are presenting substantially responsive bids.

If a bid is not substantially responsive, it will be rejected by the
Client, and may not subsequently be made responsive by the
Bidder by correction of the nonconformity. The Client’s
determination of a bid’s responsiveness is to be based on the
contents of the bid itself without recourse to extrinsic evidence.

To facilitate evaluation and comparison, the Client will convert
all bid prices expressed in the amounts in various currencies in
which the bid price is payable to either:

(@) the currency of the Client’s country at the selling exchange
rate established for similar transactions by the central bank
or by a commercial bank in the Client’s country, or

(b) a currency widely used in international trade, such as U.S.
dollars, at the selling rate of exchange published in the
international press for the amount payable in foreign
currency, and at the selling exchange rate established for
similar transactions by the central bank in the Client’s
country for the amount payable in the currency of the
Client’s country.

The currency selected for converting bid prices to a common
base for the purpose of evaluation, along with the source and
date of the exchange rate, is specified in the BDS.

The Client will carry out a detailed evaluation of the bids
previously determined to be substantially responsive in order to
determine whether the technical aspects are in accordance with
the requirements set forth in the bidding documents. In order to
reach such a determination, the Client will examine and compare
the technical aspects of the bids on the basis of the information
supplied by the Bidders, taking into account the following
factors:

(@) overall completeness and compliance with the Technical
19
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25. Commercial
Evaluation

24.2

25.1

25.2

Specifications; suitability of the facilities offered in relation
to the environmental and climatic conditions prevailing at
the site; and quality, function and operation of any process
control concept included in the bid. The bid that does not
meet minimum acceptable standards of completeness,
consistency and detail will be rejected for non-
responsiveness;

(b) achievement of specified performance criteria by the
facilities;

(c) type, quantity and long-term availability of mandatory and
recommended spare parts and maintenance services; and

(d) any other relevant factors, if any, listed in the BDS, or that
the Client deems necessary or prudent to take into
consideration.

Where alternative technical solutions have been permitted and
offered, the Client will make a similar evaluation of the
alternatives, which will be treated in the technical and
commercial evaluations as if they were base bids. Where
alternatives are not permitted, but have in any event been
offered, they shall be ignored.

The comparison shall be, on the total price in Price Schedule
No.5 Grand Summary (Total of Schedule Nos. 1 to 4). The
Client’s comparison will also include the costs resulting from the
application of the evaluation procedures described in ITB Sub-
Clause 25.2 and 25.3.

The Client’s evaluation of a bid will take into account, in
addition to the bid prices indicated in Price Schedule Nos. 1
through 5, the following costs and factors that will be added to
each Bidder’s bid price in the evaluation using pricing
information available to the Client, in the manner and to the
extent indicated in ITB Sub-Clause 25.3 and in the Technical
Specifications:

(@) the cost of all quantifiable deviations and omissions from the
contractual and commercial conditions and the Technical
Specifications and other deviations and omissions;

(b) the cost of deviation to achieve the time schedule set in the
BDS;

(c) the projected operating and maintenance costs during the
life of the facilities;

(d) the extra cost of work, services, facilities, etc., required to
be provided by the Client or third parties to integrate
20
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(€)

(M
(9)

properly the use of the Bidder’s facilities and equipment;

the extra cost of work, services, facilities, etc., required to be
provided by the Client or third parties to fully meet the
Technical Specifications stated in Section VI,

delivery schedule; and

any other relevant factors listed in BDS.

The estimated effect of the price adjustment provisions of the
Conditions of Contract, applied over the period of execution of
the Contract, shall not be taken into account in bid evaluation.

25.3 Pursuant to ITB Sub-Clause 25.2, the following evaluation
methods will be followed:

(@)

(b)

(©)

(d)

Contractual and commercial compliance

The evaluation shall be based on the evaluated cost of
fulfilling the Contract in compliance with all commercial,
contractual and technical obligations under this bidding
document.

Time schedule (programme of performance)

The equipment covered by this bidding is required to be
shipped and installed, and the facilities shall have the pre-
commissioning completed within the time schedule
specified in the BDS after the effective date specified in the
Form of Contract Agreement. No credit will be given for
earlier completion. Bids offering a completion date beyond
the time schedule indicated in the BDS shall be adjusted in
the evaluation by adding a factor specified in the BDS to
the bid price. Bids offering a completion date beyond the
maximum designated period shall be rejected.

Operating and maintenance costs

e Since the operating and maintenance costs of
the facilities being procured form a major part
of the life cycle cost of the facilities, these
costs will be evaluated according to Price of
Schedule No. 4 and based on prices furnished
by each Bidder in Price Schedule Nos. 1 and
2, as well as on the past experience of the
Client or other Clients similarly placed. Such
costs shall be added to the bid price for
evaluation.

Work, services, facilities, etc., to be provided by the Client

21
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26. Domestic
Preference

27. Contacting the
Client

28. Post-
qualification

25.4

26.1

27.1

27.2

28.1

28.2

28.3

Where bids include the undertaking of work or the
provision of services or facilities by the Client in excess of
the provisions allowed for in the bidding documents, the
Client shall assess the costs of such additional work,
services and/or facilities during the duration of the
Contract. Such costs shall be added to the bid price for
evaluation.

(e) Specific additional criteria

The relevant evaluation method, if any, shall be detailed in
the BDS and/or in the Technical Specifications.

Any adjustments in price that result from the above procedures
shall be added, for purposes of comparative evaluation only, to
arrive at an “Evaluated Bid Price.” Bid prices quoted by Bidders
shall remain unaltered.

There is no margin of domestic preference.

From the time of bid opening to the time of contract award, if
any Bidder wishes to contact the Client on any matter related to
its bid, it should do so in writing.

Any effort by a Bidder to influence the Client in the Client’s
evaluation of the bid, bid comparison or contract award decisions
may result in the rejection of the Bidder’s bid.

F. Award of Contract

In the absence of pre-qualification, the Client will determine to
its satisfaction whether the Bidder selected as having submitted
the lowest evaluated responsive bid is qualified to satisfactorily
perform the Contract.

The determination will take into account the Bidder’s financial,
technical and production capabilities, in particular, the Bidder’s
contract work in hand, future commitments and current litigation.
It will be based upon an examination of the documentary
evidence of the Bidder’s qualifications submitted by the Bidder
in Attachment 3 to the bid, as well as such other information as
the Client deems necessary and appropriate.

An affirmative determination will be a prerequisite for award of
the Contract to the Bidder. A negative determination will result
in the rejection of the Bidder’s bid, in which event the Client will
proceed to the next lowest evaluated bid to make a similar
determination of that Bidder’s capabilities to perform
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29.

30.

31.

32.

33.

Award
Criteria

Client’s Right
to Accept Any
Bid and to
Reject Any or
All Bids

Notification of
Award

Signing the
Contract

Performance
Security

28.4

29.1

30.1

satisfactorily.

The capabilities of the vendors and subcontractors proposed in
Attachment 5 to the bid to be used by the lowest evaluated
Bidder will also be evaluated for acceptability. Their
participation should be confirmed with a letter of intent between
the Parties, as needed. Should a vendor or subcontractor be
determined to be unacceptable, the bid will not be rejected, but
the Bidder will be required to substitute an acceptable vendor or
subcontractor without any change to the bid price.

Subject to ITB Clause 30, the Client will award the Contract to
the successful Bidder whose bid has been determined to be
substantially responsive and to be the lowest evaluated bid,
further provided that the Bidder is determined to be qualified to
perform the Contract satisfactorily.

The Client reserves the right to accept or reject any bid, and to
annul the bidding process and reject all bids at any time prior to
award of the Contract, without thereby incurring any liability to the
affected Bidder or Bidders or any obligation to inform the affected
Bidder or Bidders of the grounds for the Client’s action.

31.1 Prior to the expiration of the period of bid validity, the Client will

31.2

321

32.2

331

notify the successful Bidder in writing, that its bid has been
accepted. The notification of award will constitute the formation
of the Contract. After publication of the award, unsuccessful
Bidders may make a request in writing to the Client for a
debriefing seeking an explanation on the grounds on which their
bids were not selected. The Client shall promptly respond in
writing to any unsuccessful Bidder who, after publication of the
contract award, requests a debriefing.

Upon the successful Bidder’s furnishing of the performance
security pursuant to ITB Clause 33, the Client will promptly
notify each unsuccessful Bidder and will discharge its bid
security, pursuant to ITB Sub-Clause 13.4.

At the same time as the Client notifies the successful Bidder that
its bid has been accepted, the Client will send the Bidder the
Contract provided in the bidding documents, incorporating all
agreements between the Parties.

Within five (5) days of receipt of the Contract, the successful
Bidder shall sign and date the Contract and return it to the Client.

Within five (5) days after receipt of the notification of award, the
successful Bidder shall furnish the performance security in the
amount given in the BDS and in the form provided in Section
VII, Sample Forms and Procedures, of the bidding documents or
in another form acceptable to the Client.
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34. Fraud and
Corruption

33.2

34.1

Failure of the successful Bidder to comply with the requirements
of ITB Clause 32 or Clause 33 shall constitute sufficient grounds
for the annulment of the award and forfeiture of the bid security,
in which event the Client may make the award to the next lowest
evaluated Bidder or call for new bids.

The Client, Bidders, suppliers, contractors, and consultants shall
observe the highest standard of ethics during the procurement
process and execution of the Contract. In pursuit of this policy,
the Client:

(a) defines, for the purposes of this provision, the following
terms as follows:

(i) “corrupt practice” means the offering, giving,
receiving, or soliciting, directly or indirectly, of
anything of value to influence the action of a public
official in the procurement process or in contract
execution;

(i) “fraudulent practice” means a misrepresentation or
omission of facts in order to influence a procurement
process or the execution of a contract;

(iif) *“collusive practice” means a scheme or arrangement
between two or more bidders, with or without the
knowledge of the Borrower, designed to establish bid
prices at artificial, non competitive levels; and

(iv) *“coercive practice” means harming or threatening to
harm, directly or indirectly, persons or their property
to influence their participation in the procurement
process or affect the execution of a contract;

(b) shall reject a proposal for award if it determines that the
Bidder recommended for award has, directly or through an
agent, engaged in corrupt, fraudulent, collusive or coercive
practices in competing for the Contract in question; and

(c) shall declare a firm ineligible, either indefinitely or for a stated
period of time, to be awarded a ZRA-financed Contract if it at
any time determines that the firm has engaged in corrupt
practices or fraudulent practices in competing for, or in
executing, a ZRA-financed Contract.
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Section III. Bid Data Sheet

The following bid-specific data for the plant and equipment to be procured shall amend
and/or supplement the provisions in the Instructions to Bidders (ITB). Whenever there is a
conflict, the provisions herein shall prevail over those in the ITB.

INTRODUCTION

ITB 1.1

Name of the Client: Zambia Revenue Authority.

ITB 1.1

Name of Contract: tender for the supply, delivery, installation and
commissioning of four (4no.) Elevators

ITB6.1

The Client’s Address is:

Zambia Revenue Authority
Revenue House, P.O. Box 35710, Lusaka, Zambia
Tel: 260 1 229214/8 Fax: 260 1 229220

Address for seeking clarification is:

The Secretary, Management Tender Committee,
Zambia Revenue Authority,

Revenue House,

Kabwe Round About,

P.O. Box 35710, Lusaka, Zambia.

Telephone numbers are (260)-1- 229214/8

Fax number (260)— 1 — 229220

E-mail: siactitr@zra.org.zm

ITB 6.4

Venue, time and date of pre-bid meeting: There shall be no pre-bid
meeting.

ITB 8.1

Language of bid is: English.

ITB 9.2

Alternative bids are not accepted.

ITB 9.30 & (¢)

Qualification requirements for Bidders, including members of joint
ventures, subcontractors or vendors:

(a) The Contractor should prove that it has extensive experience
in manufacturing, operating and maintaining Elevators and
should have sold at least 15 Elevators for periods exceeding
1 year. Certificates from end-users shall be included in the
offer.

(b) The Contractor should prove that it has experience in
maintaining and operating Elevators and training in respect
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of the maintenance and operation of Elevators and should
have at least 5 on-going contracts pertaining to the operation
and maintenance of Elevators. Certificates from end-users
shall be included in the offer.

(c) The supplier must have an ISO 9001 and 140001
certification.

(d) The contractor must submit a list of qualified personnel,
who shall be on site to supervise the installation, complete
with detailed curriculum vitae and applicable qualifications.
The Projects Manager must have experience of not less than
15 years in the installation of elevators.

ITB 9.3 (d) (ii)

The period is: 10 years.

BID PRICE AND CURRENCY

ITB 11.4 (a) Named place (s) of destination is:  Revenue House, Kabwe Round
About, Lusaka
ITB 11.6 The price shall be fixed.

BID PREPARATION AND SUBMISSION

ITB 13.1 The bid shall include a Bid Security (issued by a bank) included in
Section VII Bidding Forms and shall be not less than 2% of the bid
sum.

ITB 14.1 Bid validity period: 90 days from the date of bid opening.

ITB 15.1 & 19.2 Number of copies: 1 original and 4 copies.

ITB 16.1 Bidders shall not have the option of submitting their bids
electronically.

ITB 17.1 For bid submission purposes, the Client’s address is:

The Secretary, Management Tender Committee,

Zambia Revenue Authority,

Revenue House,

Kabwe Round About,

P.O. Box 35710, Lusaka, Zambia.

Telephone numbers are (260)-1- 229214/8

Fax number (260)— 1 — 229220

E-mail: siachtrr@zra.org.zm. The deadline for the submission of bids
IS:
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Date: Friday 17" April 2009
Time: 14:30 hours local time

Bids must be deposited in the Tender Box situated on the 10" of
Revenue House.

ITB 20.1

Location, time and date of bid opening:

Board Room, 10" floor, Revenue House, Kabwe Round About, Lusaka,
Zambia.

Time: 14:00 hours
Date: Friday17th April 2009

BID EVALUATION

ITB 23.2

Currency chosen for the purpose of converting to a common
currency: Zambian Kwacha.

Source of exchange rate: Bank of Zambia.

Date of exchange rate: Date of bid opening.

ITB 24.1 (d)

None.

ITB 25.2 (f)

Other relevant factors: None.

ITB 25.3 (b)

Time schedule:

Time to complete the facilities from the effective date specified in
Avrticle 3 of the Contract is 120 days.

The adjustment per week for delivery delays within the range of
weeks specified in the time schedule is one half (0.5%) percent of
the total bid sum for every week delayed up to the maximum of two
(2%) per cent.

ITB 25.3 (f)

Additional details: None.

CONTRACT AWARD

ITB 33

Amount of performance security: 10% of the contract price.
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General Conditions of Contract

A. Contract and Interpretation

1. Definitions 1.1 The following words and expressions shall have the following
meanings assigned to them:

(@)

(b)

(©)

(d)

(€)

(M

(9)

“adjudicator” means the person or persons named as
such in the SCC appointed by agreement between the
Client and the Contractor to make a decision on or to
settle any dispute or difference between the Client and the
Contractor;

“completion” means that the facilities (or a specific part
thereof where specific parts are specified in the SCC)
which have been completed operationally and structurally
and put in a tight and clean condition, and that all work or
such specific part thereof has been completed; in other
words, that the facilities or specific part thereof are ready
to be operated as provided in GCC Clause 24
(Completion) hereof;

“Contract” means the Agreement entered into between
the Client and the Contractor, together with the Contract
Documents referred to therein; and the term “the
Contract” shall in all such documents be construed
accordingly;

“contract price” means the sum specified in Article 2.1
(Contract Price) of the Contract, subject to such additions
and adjustments thereto or deductions therefrom, as may
be agreed by the Parties;

“Contractor” means the person(s) whose bid to perform
the Contract has been accepted by the Client and is named
as such in the Contract Agreement and SCC, and includes
the legal successors or permitted assigns of the
Contractor;

“Contractor’s equipment” means all plant, equipment,
machinery, tools, apparatus, appliances or things of every
kind required in or for installation, completion and
maintenance of facilities that are to be provided by the
Contractor, but does not include plant and equipment, or
other things intended to form or forming part of the
facilities;

“Contractor’s Representative” means any person
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(h)
(i)

)

(k)

(D

(m)
(n)

(0)

nominated by the Contractor and named as such in the
SCC and approved by the Client in the manner provided
in GCC Sub-Clause 17.2 (Contractor’s Representative and
Construction Manager) hereof to perform the duties
delegated by the Contractor;

“day” means calendar day of the Gregorian Calendar;

“Defect Liability Period” means the period of validity of
the warranties given by the Contractor commencing on
completion of the facilities or a part thereof, during which
the Contractor is responsible for defects with respect to
the facilities (or the relevant part thereof) as provided in
GCC Clause 27 (Defect Liability) hereof;

“Effective Date” means the date of fulfillment of all
conditions stated in Article 3 (Effective Date for
Determining Time for Completion) of the Form of
Contract, for the purpose of determining the time for
completion;

“Client” means the person named as such in the SCC and
includes the legal successors or permitted assigns of the
Client;

“facilities” means the plant and equipment to be supplied
and installed, as well as all the installation operation,
maintenance and training services to be carried out by the
Contractor under the Contract;

“GCC” means the General Conditions of Contract hereof;

“services” means all those services ancillary to the supply
of the plant and equipment for the facilities, to be
provided by the Contractor under the Contract; e.g.,
transportation and provision of marine or other similar
insurance, inspection, expediting, site preparation works
(including the provision and use of Contractor’s
equipment and the supply of all construction materials
required), installation, testing, pre-commissioning,
commissioning, operations, maintenance, the provision of
operations and maintenance manuals, training, etc.;

“On Site Operational Acceptance” means the
acceptance by the Client of the facilities (or any part of
the facilities where the Contract provides for acceptance
of the facilities in parts), which certifies the Contractor’s
fulfillment of the Contract in respect of Functional
Guarantees of the facilities (or the relevant part thereof) in
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. Relationship

between
Parties

. Language

. Notices

the

4.1

accordance with the provisions of GCC Clause 27
(Functional Guarantees) hereof and shall include deemed
acceptance in accordance with GCC Clause 24 (On-Site
Operational Test and Completion) hereof;

(p) “Project Manager” means the person appointed by the
Client in the manner provided in GCC Sub-Clause 17.1
(Project Manager) hereof and named as such in the SCC
to perform the duties delegated by the Client;

(q) “SCC” means Special Conditions of Contract;

(c) “site” means the land and other places upon which the
facilities are to be installed, and such other land or places
as may be specified in the Contract as forming part of the
site;

(s) “Subcontractor,” means any person to whom execution
of any part of the facilities, including preparation of any
design or supply of any plant and equipment, is sub-
contracted directly or indirectly by the Contractor, and
includes its legal successors, permitted assigns and
vendors; and

(t) “time for completion” means the time within which
completion of the facilities as a whole (or of a part of the
facilities where a separate time for completion of such
part has been prescribed) is to be attained in accordance
with the specifications in the SCC and the relevant
provisions of this Contract.

Nothing contained herein shall be construed as establishing a
relationship of master and servant or of principal and Contractor
as between the Client and the Contractor. The Contractor shall,
subject to this Contract, have complete charge of the
Contractor’s personnel performing services and shall be fully
responsible for the services performed by such personnel on
behalf of the Contractor.

This Contract has been executed in the language specified in the
SCC, which shall be the binding and controlling language for all
matters relating to the meaning or interpretation of this Contract.

Unless otherwise stated in this Contract, all notices to be given
under this Contract shall be in writing, and shall be sent by
personal delivery, airmail post, special courier, cable, telegraph,
telex, facsimile or Electronic Data Interchange (EDI) to the
address of the relevant Party set out in the SCC, with the
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4.2

5. Governing Law 5.1

6. Settlement
Disputes

of 6.1

6.2

following provisions:

4.1.1 Any notice sent by cable, telegraph, telex, facsimile or
EDI shall be confirmed within two (2) days after dispatch
by notice sent by airmail post or special courier, except as
otherwise specified in this Contract.

4.1.2 Any notice sent by airmail post or special courier shall be
deemed (in the absence of evidence of earlier receipt) to
have been delivered ten (10) days after dispatch. In
proving the fact of dispatch, it shall be sufficient to show
that the envelope containing such notice was properly
addressed, stamped and conveyed to the postal authorities
or courier service for transmission by airmail or special
courier.

4.1.3 Any notice delivered personally or sent by cable,
telegraph, telex, facsimile or electronic data interchange
(EDI) shall be deemed to have been delivered on date of
its dispatch.

4.1.4 Either Party may change its postal, cable, telex, facsimile
or EDI address or addressee for receipt of such notices by
ten (10) days’ notice to the other Party, in writing.

Notices shall be deemed to include any approvals, consents,
instructions, orders and certificates to be given under the
Contract.

The Contract shall be governed by and interpreted in
accordance with laws of the country specified in the SCC.

The Client and the Contractor shall make every effort to resolve
amicably, by direct informal negotiation, any disagreement or
dispute arising between them under or in connection with this
Contract.

If, after thirty (30) days from the commencement of such
informal negotiations, the Client and the Contractor are unable to
resolve amicably a Contract dispute, either Party may require
that the dispute be referred, for resolution, to the formal
mechanisms specified in the SCC. These mechanisms may
include, but are not restricted to, conciliation mediated by a third
party, adjudication in an agreed national or international forum,
and/or international arbitration.
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B. Subject Matter of Contract

7. Scope of 7.1
Facilities
7.2
7.3
8. Time for 8.1
Commencement

and Completion

8.2

9. Contractor’s 9.1
Responsibilities

Unless otherwise expressly limited in the Technical
Specifications, the Contractor’s obligations cover the provision
of all plant and equipment and the performance of all services
required for the design, the manufacture (including
procurement, quality assurance, construction, installation,
associated civil works, pre-commissioning and delivery) of the
plant and equipment and the installation, completion and
commissioning of the facilities in accordance with the plans,
procedures, specifications, drawings, codes and any other
documents, as specified in the Technical Specifications.

The Contractor shall, unless specifically excluded in the
Contract, perform all such work and/or supply all such items
and materials not specifically mentioned in the Contract but that
can be reasonably inferred from the Contract as being required
for attaining completion of the facilities as if such work and/or
items and materials were expressly mentioned in the Contract.

In addition to the supply of Mandatory Spare Parts included in
the Contract, the Contractor agrees to supply spare parts
required for the operation and maintenance of the facilities for a
minimum period of 10 years from the Effective Date under the
conditions specified in the SCC. However, the identity,
specifications and quantities of such spare parts and the terms
and conditions relating to the supply thereof are to be agreed
between the Client and the Contractor, and the price of such
spare parts shall be that given in Price Schedule No. 6, which
shall be added to the Contract Price. The price of such spare
parts shall include the purchase price thereof and other costs
and expenses (including the Contractor’s fees) relating to the
supply of spare parts.

The Contractor shall commence work on the facilities within
the period specified in the SCC and without prejudice to GCC
Sub-Clause 25.2 hereof, the Contractor shall thereafter proceed
with the facilities in accordance with the time schedule
specified in the corresponding Appendix (Time Schedule) to
this Contract.

The Contractor shall attain completion of the facilities (or of a
part where a separate time for completion of such part is
specified in this Contract) within the time stated in the SCC.

The Contractor shall design, manufacture (including associated
purchases and/or subcontracting), install and complete the
facilities with due care and diligence in accordance with this
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10. Client’s
Responsibilities

9.2

9.3

10.1

10.2

10.3

Contract.

The Contractor confirms that it has entered into this Contract on
the basis of a proper examination of the data relating to the
facilities (including any data as to boring tests) provided by the
Client, and on the basis of information that the Contractor could
have obtained from a visual inspection of the site (if access
thereto was available) and of other data readily available to it
relating to the facilities. The Contractor acknowledges that any
failure to acquaint itself with all such data and information shall
not relieve it of its responsibility of properly estimating the
difficulty or cost of successfully completing the facilities.

The Contractor shall comply with all laws in force in the
country where the facilities are installed and where the services
are carried out. The laws will include all local, state, national or
other laws that affect the performance of the Contract and are
binding on the Contractor. The Contractor shall indemnify and
hold harmless the Client from and against any and all liabilities,
damages, claims, fines, penalties and expenses of whatever
nature arising or resulting from the violation of such laws by the
Contractor or its personnel, including the Subcontractors and
their personnel, but without prejudice to GCC Sub-Clause 10.1
hereof.

The Client shall ensure the accuracy of all information and/or
data to be supplied by the Client as described in the
corresponding Appendix (Scope of Works and Supply by the
Client) to the Contract, except when otherwise expressly stated
in the Contract.

The Client shall be responsible for acquiring and providing
legal and physical possession of the site and access thereto, and
for providing possession of and access to all other areas
reasonably required for the proper execution of the Contract,
including all requisite rights of way, as specified in the
corresponding Appendix (Scope of Works and Supply by the
Client) to the Contract. The Client shall give full possession of
and accord all rights of access thereto on or before the date(s)
specified in that Appendix.

If requested by the Contractor, the Client shall use its best
endeavours to assist the Contractor in obtaining in a timely and
expeditious manner all permits, approvals and/or licenses
necessary for the execution of the Contract from all local, state
or national Government authorities or public service
undertakings that such authorities or undertakings require the
Contractor or Subcontractors or the personnel of the Contractor
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C. Payment

11. Contract Price

12. Terms

13. Securities

or Subcontractors, as the case may be, to obtain.

Unless indicated otherwise in the SCC, the Contract Price shall
be a firm lump sum not subject to any alteration, except in the
event of a change in the facilities or as otherwise provided in the
Contract.

The contract price shall be paid as specified in the Contract. The
procedures to be followed in making an application for, and
processing, payments shall be those outlined in this Contract.

No payment made by the Client herein shall be deemed to
constitute acceptance by the Client of the facilities or any part(s)
thereof.

Issuance of Securities

The Contractor shall provide the securities specified below in
favour of the Client at the times, and in the amount, manner and
form specified below.

Advance Payment Security

13.2.1 Where an advance payment is required, the Contractor
shall, within twenty-eight (28) days of the notification of
contract award, provide a security in an amount equal to
the advance payment of not more than 10% of the
contract amount, and in the same currency or currencies.

13.2.2 The security shall be in the form provided in the bidding
documents or in another form acceptable to the Client.
The amount of the security shall be reduced in
proportion to the value of the facilities executed by and
paid to the Contractor from time to time, and shall
automatically become null and void when the full
amount of the advance payment has been recovered by
the Client. The security shall be returned to the
Contractor immediately after its expiration.

13.3 Performance Security

13.3.1 The Contractor shall, within twenty-eight (28) days of
the notification of contract award, provide a security for
the due performance of the Contract in the amount
specified in the SCC.
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14. Taxes and
Duties

141

14.2

14.3

14.4

13.3.2 The security shall be denominated in the currency or
currencies of the Contract, or in a freely convertible
currency acceptable to the Client, and shall be in one of
the forms of bank guarantee provided in the bidding
documents, as stipulated by the Client in the SCC, or in
another form acceptable to the Client.

13.3.3 The security shall automatically be reduced by half on
the date of the successful On-Site Operational
Acceptance and shall become null and void twelve (12)
months after Operational Acceptance of the facilities,
whichever occurs first; provided, however, that if the
Defect Liability Period has been extended on any part of
the facilities pursuant to GCC Sub-Clause 26.2 hereof,
the Contractor shall issue an additional security in an
amount proportionate to the contract price of that part.
The security shall be returned to the Contractor
immediately after its expiration, provided, however, that
if the Contractor is liable for an extended warranty
obligation, the performance security shall be extended
for the period and up to the amount specified in the
SCC.

Except as otherwise specifically provided in this Contract, the
Contractor shall bear and pay all taxes, duties, levies and
charges assessed on the Contractor, its Subcontractors or their
employees by all municipal, state or national Government
authorities in connection with the facilities in and outside of the
country where the site is located.

Notwithstanding GCC Sub-Clause 14.1 above, the Client shall
bear and promptly pay (a) all customs and import duties for the
plant and equipment specified in Price Schedule No. 1; and (b)
other domestic taxes such as, sales tax and value added tax
(VAT) on the plant and equipment specified in Price Schedules
No.1 & 2 and that are to be incorporated into the facilities, and
on the finished goods, imposed by the law of the country where
the site is located .

If any tax exemptions, reductions, allowances or privileges may
be available to the Contractor in the country where the site is
located, the Client shall use its best endeavours to enable the
Contractor to benefit from any such tax savings to the maximum
allowable extent.

The Elevators shall be consigned to Zambia Revenue Authority.
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D. Intellectual Property

15. Copyright

16. Confidential
Information

16.1

16.2

16.3

16.4

The copyright in all drawings, documents and other materials
containing data and information furnished to the Client by the
Contractor herein shall remain vested in the Contractor or, if
they are furnished to the Client directly or through the
Contractor by any third party, including suppliers of materials,
the copyright in such materials shall remain vested in such third

party.

The Client and the Contractor shall keep confidential and shall
not, without the written consent of the other Party hereto,
divulge to any third party any documents, data or other
information furnished directly or indirectly by the other Party
hereto in connection with the Contract, whether such
information has been furnished prior to, during or following the
termination of this Contract. Notwithstanding the above, the
Contractor may furnish to its Subcontractor(s) such documents,
data and other information it receives from the Client to the
extent required for the Subcontractor(s) to perform its work
under this Contract, in which event the Contractor shall obtain
from such Subcontractor(s) an undertaking of confidentiality
similar to that imposed on the Contractor under this GCC
Clause 16.

The Client shall not use such documents, data and other
information received from the Contractor for any purpose other
than the operation and maintenance of the facilities. Similarly,
the Contractor shall not use such documents, data and other
information received from the Client for any purpose other than
the design, procurement of plant and equipment, construction or
such other work and services as are required for the
performance of the Contract.

The obligation of a Party under GCC Sub-Clauses 16.1 and 16.2
above, however, shall not apply to that information which:

(@ now or hereafter enters the public domain through no fault
of that Party;

(b) can be proven to have been possessed by that Party at the
time of disclosure and which was not previously obtained,
directly or indirectly, from the other Party hereto; or

(c) otherwise lawfully becomes available to that Party from a
third Party that has no obligation of confidentiality.

The above provisions of this GCC Clause 16 shall not in any
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16.5

way modify any undertaking of confidentiality given by either
of the Parties hereto prior to the date of the Contract in respect
of the facilities or any part thereof.

The provisions of this GCC Clause 16 shall survive the
termination, for whatever reason, of the Contract.

E. Execution of the Facilities

17. Representatives

17.1

17.2

If the Project Manager is not named in the Contract, then within
fourteen (14) days of the Effective Date, the Client shall appoint
and notify the Contractor in writing of the name of the Project
Manager. The Client may from time to time appoint another
person as the Project Manager in place of the person previously
so appointed, and shall give notice of the name of such other
person to the Contractor without delay. No such appointment
shall be made at such a time or in such a manner as to impede
the progress of work on the facilities. Such appointment shall
only take effect upon receipt of such notice by the Contractor.
The Project Manager shall represent and act for the Client at all
times during the term of the Contract. All notices, instructions,
orders, certificates, approvals and all other communications
under the Contract shall be given by the Project Manager,
unless otherwise provided under this Contract.

All notices, instructions, information and other communication
given by the Contractor to the Client under this Contract shall
be given to the Project Manager, unless otherwise provided
under this Contract.

Contractor’s Representative

17.2.1 If the Contractor’s Representative is not named in the
Contract, then within fourteen (14) days of the Effective
Date, the Contractor shall appoint the Contractor’s
Representative and shall request the Client in writing to
approve the person so appointed, in writing. If the
Client makes no objection to the appointment within
fourteen (14) days, the Contractor’s Representative
shall be deemed to have been approved. If the Client
objects to the appointment within fourteen (14) days
giving the reason, then the Contractor shall appoint a
replacement within fourteen (14) days of such
objection, and the foregoing provisions of this GCC
Sub-Clause 17.2.1 shall apply.

17.2.2 The Contractor’s Representative shall represent and act
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18. Work
Programme

for the Contractor at all times during the term of this
Contract and shall give to the Project Manager all the
Contractor’s notices, instructions, information and all
other communications under this Contract. All notices,
instructions, information and all other communications
given by the Client or the Project Manager to the
Contractor under this Contract shall be given to the
Contractor’s Representative or, in its absence, its
deputy, except as herein otherwise provided. The
Contractor shall not revoke the appointment of the
Contractor’s Representative without the Client’s prior
written consent, which shall not be unreasonably
withheld. If the Client consents thereto, the Contractor
shall appoint another person as the Contractor’s
Representative, pursuant to the procedure set out in
GCC Sub-Clause 17.2.1.

17.2.3 The Contractor’s Representative may, subject to the
approval of the Client (which shall not be unreasonably
withheld), at any time delegate to any person any of the
powers, functions and authorities vested in him or her.
Any such delegation may be revoked at any time. Any
such delegation or revocation shall be subject to a prior
notice signed by the Contractor’s Representative, and
shall specify the powers, functions and authorities
thereby delegated or revoked. No such delegation or
revocation shall take effect unless and until a copy
thereof has been delivered to the Client and the Project
Manager. Any act or exercise by any person of powers,
functions and authorities so delegated to him or her in
accordance with this GCC Sub-Clause 17.2.3 shall be
deemed to be an act or exercise of powers or functions
by the Contractor.

18.1 Programme of Performance

Within twenty-eight (28) days after the date of signing the
Contract, the Contractor shall prepare and submit to the Project
Manager a detailed programme of performance of the Contract,
made in the form specified in the SCC and showing the
sequence in which it proposes to design, manufacture, transport,
assemble, install and commission the facilities, as well as the
date by which the Contractor reasonably requires that the Client
shall have fulfilled its obligations under the Contract so as to
enable the Contractor to execute the Contract in accordance
with the programme and to achieve Completion,
Commissioning and Acceptance of the facilities in accordance
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19. Subcontracting

20. Design and
Engineering

with the Contract. The programme so submitted by the
Contractor shall accord with the time schedule included in the
corresponding Appendix (Time Schedule) to the Contract and
any other dates and periods specified in the Contract. The
Contractor shall update and revise the programme as and when
appropriate or when required by the Project Manager, but
without modification in the time for completion given in the
SCC and shall submit all such revisions to the Project Manager.

18.2  Work Procedures

The Contract shall be executed in accordance with the Contract
Documents and the procedures given in the section on Sample
Forms and Procedures of the Contract Documents.

The Contractor may execute this Contract in accordance with its
own standard project execution plans and procedures to the
extent that they do not conflict with the provisions contained in
this Contract.

The Contractor shall notify the Client in writing of all
subcontracts awarded under this Contract if not already specified
in the bid. Such notification, in the original bid or later, shall not
relieve the Contractor from any liability or obligation under the
Contract.

20.1 Specifications and Drawings

20.1.1 The Contractor shall execute the basic and detailed
design and the engineering work in compliance with the
provisions of this Contract, or where not so specified,
in accordance with good engineering practice.

The Contractor shall be responsible for any
discrepancies, errors or omissions in the specifications,
drawings and other technical documents that it has
prepared, whether such specifications, drawings and
other documents have been approved by the Project
Manager or not, provided that such discrepancies, errors
or omissions are not because of inaccurate information
furnished in writing to the Contractor by or on behalf of
the Client.

20.1.2 The Contractor shall be entitled to disclaim
responsibility for any design, data, drawing,
specification or other document, or any modification
thereof provided or designated by or on behalf of the
Client, by giving a notice of such disclaimer to the
Project Manager.
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21. Procurement

20.2

21.1

21.3

Codes and Standards

Wherever references are made in this Contract to codes and
standards in accordance with which the Contract shall be
executed, the edition or the revised version of such codes and
standards current at the date twenty-eight (28) days prior to date
of bid submission shall apply unless otherwise specified.
During Contract execution, any changes in such codes and
standards shall be applied after approval by the Client.

Plant and Equipment

Subject to GCC Sub-Clause 14.2, the Contractor shall
manufacture or procure and transport all the plant and
equipment in an expeditious and orderly manner to the site.

Transportation

21.3.1 The Contractor shall at its own risk and expense
transport all the plant and equipment and the
Contractor’s equipment to the site by the mode of
transport that the Contractor judges most suitable under
all the circumstances.

21.3.2 Unless otherwise provided in the Contract, the
Contractor shall be entitled to select any safe mode of
transport operated by any person to carry the plant and
equipment and the Contractor’s Equipment.

21.3.3 Upon dispatch of each shipment of the plant and
equipment and the Contractor’s equipment, the
Contractor shall notify the Client by telex, cable,
facsimile or EDI of the description of the plant and
equipment and of the Contractor’s equipment, the point
and means of dispatch, and the estimated time and point
of arrival in the country where the site is located, if
applicable, and at the site. The Contractor shall furnish
the Client with relevant shipping documents to be
agreed upon between the Parties.

21.3.4 The Contractor shall be responsible for obtaining, if
necessary, approvals from the authorities for the
transportation of the plant and equipment and the
Contractor’s equipment to the site. The Client shall use
its best endeavours in a timely and expeditious manner
to assist the Contractor in obtaining such approvals, if
requested by the Contractor. The Contractor shall
indemnify and hold harmless the Client from and
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22. Installation

23. Factory Test
and Inspection

22.1

22.2

23.1

23.2

23.3

23.4

against any claim for damage to roads, bridges or any
other traffic facilities that may be caused by the
transport of the plant and equipment and the
Contractor’s equipment to the site.

The Contractor shall be responsible for the true and proper
setting-out of the facilities. If, at any time during the progress
of installation of the facilities, any error shall appear in the
position, level or alignment of the facilities, the Contractor
shall forthwith notify the Project Manager of such error and, at
its own expense, immediately rectify such error to the
reasonable satisfaction of the Project Manager. If such error is
based on incorrect data provided in writing by or on behalf of
the Client, the expense of rectifying the same shall be borne by
the Client.

The Contractor shall give or provide all necessary
superintendence during the installation of the facilities, and the
Contractor’s Representative or its deputy shall be constantly on
the site to provide full-time superintendence of the installation.
The Contractor shall provide and employ only technical
personnel who are skilled and experienced in their respective
callings and supervisory staff who are competent to adequately
supervise the work at hand.

The Contractor shall at its own expense carry out at the place of
manufacture a Factory Acceptance Test for each elevator before
its shipment to Zambia.

The Client and the Project Manager or their designated
representatives (being a maximum 2 persons in total) shall be
entitled to attend the aforesaid Factory Acceptance Test,
provided that the Client shall bear all costs and expenses
incurred in connection with such attendance including, but not
limited to, all traveling and board and lodging expenses.

Whenever the Contractor is ready to carry out any such test, the
Contractor shall provide test protocols and give a reasonable
advance notice of such test and of the place and time thereof to
the Project Manager. The Contractor shall obtain from any
relevant third party or manufacturer any necessary permission
or consent to enable the Client and the Project Manager (or their
designated representatives) to attend the test.

The Contractor shall provide the Project Manager with a
certified report of the results of any such test.

If the Client or Project Manager (or their designated
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24. On-Site

23.5

23.6

23.7

23.8

23.9

representatives) fails to attend the test and/or inspection, or if it
is agreed between the Parties that such persons shall not do so,
then the Contractor may proceed with the test and/or inspection
in the absence of such persons, and may provide the Project
Manager with a certified report of the results thereof.

The Project Manager may require the Contractor to carry out
any test and/or inspection not required by the Contract,
provided that the Contractor’s reasonable costs and expenses
incurred in the carrying out of such test and/or inspection shall
be added to the contract price. Further, if such test and/or
inspection impedes the progress of work on the facilities and/or
the Contractor’s performance of its other obligations under the
Contract, due allowance will be made in respect of the time for
completion and the other obligations so affected.

If any elevator or any part thereof, fails to pass any test, the
Contractor shall either rectify or replace such equipment or part
of the elevator and shall repeat the test upon giving a notice
under GCC Sub-Clause 23.3.

If any dispute or difference of opinion shall arise between the
Parties in connection with or arising out of the Factory
Acceptance Test of the Elevators or part thereof that cannot be
settled between the Parties within a reasonable period of time, it
may be referred to an adjudicator for determination in
accordance with GCC Sub-Clause 6.1.

The Contractor shall afford the Client and the Project Manager,
at the Client’s expense, access at any reasonable time to any
place where the Elevators are being manufactured or installed,
in order to inspect the progress and the manner of manufacture
or installation, provided that the Project Manager shall give the
Contractor reasonable prior notice.

The Contractor agrees that neither the execution of a Factory

Acceptance Test and/or inspection of the Elevators or any part
thereof, nor the attendance by the Client or the Project Manager,
nor the issue of any Factory Acceptance Test Certificate pursuant
to GCC Sub-Clause 23.4, shall release the Contractor from any
other responsibilities under the Contract.

23.10 In this Clause, “Factory Acceptance Test” means a test to
determine the fitness of equipment; and

“Factory Acceptance Test Certificate” means a document issued as
certification of the fitness of equipment.

24.1

As soon as the facilities, or any part thereof has, in the opinion
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Operational
Acceptance

Test and
Completion of
the Facilities

24.2

24.3

24.4

24.5

24.6

24.7

of the Contractor, been completed operationally and structurally
and put in a tight and clean condition on the sites as specified in
the Technical Specifications, excluding minor items not
materially affecting the operation or safety of the facilities, the
Contractor shall so notify the Client in writing.

Whenever the Contractor is ready to carry out an On-site
Operational Acceptance Test the Contractor shall provide test
protocols and shall give reasonable advance notice of such test
and of the place and time thereof to the Project Manager.

The Contractor shall provide the Project Manager with a
certified report of the results of any such test to be approved and
countersigned by the Client.

If the Client or Project Manager (or their designated
representatives) fails to attend the test and/or inspection, or if it
is agreed between the Parties that such persons shall not do so,
then the Contractor may proceed with the test and/or inspection
in the absence of such persons, and may provide the Project
Manager with a certified report of the results thereof.

The Project Manager may require the Contractor to carry out
any test and/or inspection not required by the Contract,
provided that the Contractor’s reasonable costs and expenses
incurred in the carrying out of such test and/or inspection shall
be added to the contract price. Further, if such test and/or
inspection impede the progress of work on the facilities and/or
the Contractor’s performance of its other obligations under the
Contract, due allowance will be made in respect of the time for
completion and the other obligations so affected.

If any elevator or any part thereof, fails to pass any test, the
Contractor shall either rectify or replace such equipment or part
of the elevator and shall repeat the test and/or inspection upon
giving notice under GCC Sub-Clause 24.2.

If any dispute or difference of opinion shall arise between the
Parties in connection with or arising out of the On-Site
Operational Acceptance Test of the Elevators, or part thereof,
that cannot be settled between the Parties within a reasonable
period of time, it may be referred to an adjudicator for
determination in accordance with GCC Sub-Clause 6.1.

The Contractor agrees that neither the execution of an On-Site
Operational Acceptance Test and/or inspection of Elevators or
any part thereof, nor the attendance by the Client or the Project
Manager, nor the issue of any On-Site Operational Acceptance

46



47

24.8

24.9

Test Certificate pursuant to GCC Sub-Clause 24.3, shall release
the Contractor from other responsibilities under the Contract.

The Project Manager shall, within fourteen (14) days after an
On-Site Operational Test Certificate countersigning as
described under GCC Sub-Clause 24.3, either issue a
Completion Certificate in the form specified in the Sample
Forms and Procedures section in the bidding documents, stating
that the facilities or part thereof have reached completion as of
the date of the Contractor’s notice under GCC Sub-Clause 24.2,
or notify the Contractor in writing of any defects and/or
deficiencies.

If the Project Manager notifies the Contractor of any defects
and/or deficiencies, the Contractor shall then correct such
defects and/or deficiencies, and shall repeat the procedure
described in GCC Sub-Clause 24.2. If the Project Manager is
satisfied that the facilities or part thereof have reached
completion, the Project Manager shall, within seven (7) days
after receipt of the Contractor’s repeated notice, issue a
Completion Certificate stating that the facilities or a part thereof
have reached completion as of the date of the Contractor’s
repeated notice. If the Project Manager is not so satisfied, then
it shall notify the Contractor in writing of any defects and/or
deficiencies within seven (7) days after receipt of the
Contractor’s repeated notice, and the above procedure shall be
repeated.

If the Project Manager fails to issue the Completion Certificate
and fails to inform the Contractor of any defects and/or
deficiencies within fourteen (14) days after receipt of the
Contractor’s notice under GCC Sub-Clause 24.4 or within
seven (7) days after receipt of the Contractor’s repeated notice
under GCC Sub-Clause 24.5, or if the Client makes use of the
facilities or a part thereof, then the facilities or that part thereof
shall be deemed to have reached completion as of the date of
the Contractor’s notice or repeated notice, or as of the Client’s
use of the facilities, as the case may be.

24.10As soon as possible after completion, the Contractor shall

complete all outstanding minor items so that the facilities are
fully in accordance with the requirements of the Contract,
failing which the Client will undertake such completion and
deduct the costs thereof from any monies owing to the
Contractor.
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F. Guarantees and Liabilities

25. Completion 25.1
Time
Guarantee

25.2

26. Defect Liability 26.1

26.2

The Contractor guarantees that it shall attain completion of the
facilities (or a part for which a separate time for completion is
specified in the SCC) within the time for completion specified
in the SCC pursuant to GCC Sub-Clause 8.2.

If the Contractor fails to attain completion of the facilities or
any part thereof within the time for completion, the Contractor
shall pay to the Client liquidated damages in the amount
specified in the SCC as a percentage rate of the contract price,
or the relevant part thereof. The aggregate amount of such
liguidated damages shall in no event exceed the amount
specified as “Maximum” in the SCC. Once the “Maximum” is
reached, the Client may consider termination of the Contract,
pursuant to GCC Sub-Clause 36. Such payment shall
completely satisfy the Contractor’s obligation to attain
completion of the facilities or the relevant part thereof within
the time for completion. The Contractor shall have no further
liability whatsoever to the Client in respect thereof.

However, the payment of liquidated damages shall not in any
way relieve the Contractor from any of its obligations to
complete the facilities or from any other obligations and
liabilities of the Contractor under this Contract.

Save for liquidated damages payable under this GCC Sub-
Clause 26.2, the failure by the Contractor to attain any
milestone or other act, matter or thing by any date specified in
the corresponding Appendix (Time Schedule) to the Contract
and/or other programme of work prepared pursuant to GCC
Sub-Clause 18.2 shall not render the Contractor liable for any
loss or damage thereby suffered by the Client.

The Contractor warrants that the facilities or any part thereof
shall be free from defects in the design, engineering, materials
and workmanship of the plant and equipment supplied and of
the work executed.

The Defect Liability Period shall be twelve (12) months from
the date of completion of the facilities (or any part thereof),
unless specified otherwise in the SCC.

If during the Defect Liability Period any defect should be found
in the design, engineering, materials and workmanship of the
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28. Patent
Indemnity

27.1

27.2

28.1

plant and equipment supplied or of the work executed by the
Contractor, the Contractor shall promptly, in consultation and
agreement with the Client regarding appropriate remedying of
the defects, and at its cost, repair, replace or otherwise make
good (as the Contractor shall, at its discretion, determine) such
defect as well as any damage to the facilities caused by such
defect. The Contractor shall not be responsible for the repair,
replacement or making good of any defect or of any damage to
the facilities arising out of or resulting from any of the
following causes:

(@) improper operation or maintenance of the facilities by the
Client;

(b) operation of the facilities outside specifications provided
in the Contract; and

(¢) normal wear and tear.

The Contractor guarantees that during the Guarantee Period, the
facilities and all parts thereof shall attain the Functional
Guarantees specified in the corresponding Appendix
(Functional Guarantees) to the Contract, subject to and upon the
conditions therein specified.

If, for reasons attributable to the Contractor, the minimum level
of the Functional Guarantees specified in the corresponding
Appendix (Functional Guarantees) to the Contract are not met
either in whole or in part, the Contractor shall at its cost and
expense make such changes, modifications and/or additions to
the plant or any part thereof as may be necessary to meet at least
the minimum level of such Guarantees. The Contractor shall
notify the Client upon completion of the necessary changes,
modifications and/or additions, and shall request the Client to
repeat the On-Site Operational Acceptance Test until the
minimum level of the Guarantees has been met. If the
Contractor eventually fails to meet the minimum level of
Functional Guarantees, the Client may consider termination of
the Contract, pursuant to GCC 36.

The Contractor shall, subject to the Client’s compliance with
GCC Sub-Clause 28.2, indemnify and hold harmless the Client
and its employees and officers from and against any and all
suits, actions or administrative proceedings, claims, demands,
losses, damages, costs, and expenses of whatsoever nature,
including attorney’s fees and expenses, which the Client may
suffer as a result of any infringement or alleged infringement of
any patent, utility model, registered design, trademark,
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G. Risk Distribution

29. Transfer
Ownership

of 29.1

29.2

copyright or other intellectual property right registered or
otherwise existing at the date of the Contract by reason of the
installation of the facilities by the Contractor or the use of the
facilities in the country where the site is located.

Such indemnity shall not cover any use of the facilities or any
part thereof other than for the purpose indicated by or to be
reasonably inferred from the Contract, any infringement
resulting from the use of the facilities or any part thereof, or any
products produced thereby in association or combination with
any other equipment, plant or materials not supplied by the
Contractor, pursuant to the Contract.

If any proceedings are brought or any claim is made against the

Client arising out of the matters referred to in GCC Sub-Clause
28.1, the Client shall promptly give the Contractor a notice
thereof, and the Contractor may at its own expense and in the
Client’s name conduct such proceedings or claim and any
negotiations for the settlement of any such proceedings or claim.
If the Contractor fails to notify the Client within twenty-eight
(28) days after receipt of such notice that it intends to conduct
any such proceedings or claim, then the Client shall be free to
conduct the same on its own behalf. Unless the Contractor has so
failed to notify the Client within the twenty-eight (28) day
period, the Client shall make no admission that may be
prejudicial to the defence of any such proceedings or claim.

The Client shall, at the Contractor’s request, afford all available
assistance to the Contractor in conducting such proceedings or
claim, and shall be reimbursed by the Contractor for all
reasonable expenses incurred in so doing.

Ownership of the plant and equipment (including spare parts) to
be imported into the country where the site is located shall be
transferred to the Client upon loading on to the mode of
transport to be used to convey the plant and equipment from the
country of origin to that country.

Notwithstanding the transfer of ownership of the plant and
equipment, the responsibility for the care and custody thereof
together with the risk of loss or damage thereto shall remain
with the Contractor pursuant to GCC Clause 30 (Care of
Facilities) hereof until completion of the facilities or part
thereof in which such plant and equipment are incorporated.
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